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350 CALIFORNIA LAW REVIEW 

would be fitting that the dicta in People v. Le Doux be disregarded 
hereafter. 

It is true that the Federal cases are no more than persuasive 
authority in California; the Fourth Amendment is not binding 
upon the states. But nevertheless it is difficult to see why the 
California courts should not follow the Federal rule. The Fourth 
Amendment, upon which that rule rests, was inserted almost 
verbatim into our state constitution, 17 and with it of course the 
same purpose of preventing extortion of incriminating evidence, 
the same attempt to safeguard individual rights against that sort 
of arbitrary government which would place the liberty of every man 
in the hands of every prosecuting attorney. 

In pre-Revolutionary days the hand of government was heavy 
on the American colonists and the vivid remembrance thereof 
compelled the addition of the Bill of Rights to the Constitution. It 
is not too much to say that the same sort of times, though in a 
different and better sense, are now coming upon us. With the 
growing socialization of the state there is the same necessity for 
protecting the individual against an all-powerful government as 
then moved the fathers of the nation. Indeed, reformers and 
radicals seem most anxious of individual rights when their ideas 
are in the propaganda stage and they need the protection thereof. 
Now is the time to buttress these rights before the state becomes 
so paternalistic as to forget the individual altogether. For an 
extreme illustration, note that the Russian constitution nowhere men- 
tions personal liberties. 

In the principal case the accused was a corporation. But of 
course individuals should not forfeit the protection of the Con- 
stitution merely because for business convenience they adopt a 
corporate cloak. 18 /. C. S. 

Letters Rogatory : Service of Foreign Summons — In the 
case of In re Letters Rogatory out of First Civil Court of City of 
Mexico, 1 suit was brought in the courts of Mexico against a 
resident of New York to recover rent under a contract of lease. 
The defendant was not in Mexico and had no property there, but 
by Mexican law a judgment against him would be personally 
binding because the contract was to be performed there. 2 The 



17 P3I Const Art I § 19. 

18 Linn v. U.' S. (1918) 251 Fed. 476, 480, says the Fourth Amendment 
does not protect corporations. But the principal case expressly overrules this. 
Curiously enough, it has been held (Hale v. Henkel (1906) 201 U. S. 43, 50 
L. Ed. 652, 26 Sup. Ct. 370) that a corporation is not a "person" coming 
within the protection of the constitutional provision against self-incrimina- 
tion. But the Fourth Amendment as interpreted in the principal case gives 
the same protection as if the Fifth Amendment were applicable. Perhaps 
the court is taking a roundabout way of overruling its former holding. 

1 (June 30, 1919) 261 Fed. 652. 

2 Civil Code of Mexico, Art. 26: "They [both Mexicans and foreigners] 
may also be sued in said courts, even though they do not reside in said 
places, if they have property which is affected by any obligations contracted 
or if the same are to be performed in said places." 
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Federal district court in New York very properly refused the 
request of the Mexican court to lend its process in serving a 
summons in its district, directing the defendant to answer suit in 
Mexico. 3 It does not appear whether or not the defendant was a 
citizen of Mexico ; nor would this fact have influenced the court 
in the slightest. But it would indicate whether the Mexican law 
conferred jurisdiction on the theory of nationality, and so was in 
harmony with that of various other countries, or was merely 
based on a confusion between the principle that the law of the 
place of performance may govern as to the interpretation of con- 
tracts, and the entirely separate problem of acquiring jurisdiction. 
But our courts are so committed to the view that there can be no 
jurisdiction where neither the person nor the property of the de- 
fendant is in the control of the court, 4 that they cannot be ex- 
pected to aid a foreign court in securing jurisdiction to render 
a judgment that they will not recognize. But there would seem 
to be no objection to service of the summons by a private in- 
dividual or by the Mexican consul, etc., thus achieving the same 
result as is here sought. 

The case is interesting because an attempt was made to regard 
the request of the Mexican court merely as an ordinary instance 
of letters rogatory. But these are strictly limited to letters from 
a court in which an action is pending to a foreign court requesting 
that the testimony of witnesses residing in such foreign jurisdic- 
tion may be taken under the direction of the court addressed and 
transmitted to the court making the request. 5 They were known 
to the civil law and were not infrequent in admiralty proceed- 
ings. 6 They are limited to cases where a commission to take 
evidence would not be permitted or would not be effective, 7 and 
differ from such commissions in that they are not carried out 
according to the mode of the petitioning court, but are subject 
entirely to the control and procedure of the court addressed. 8 
Congress has provided 9 for their use in cases where the United 



3 The New York courts likewise refused to serve a summons in a case 
almost identical in facts, In re Romero (1907) 56 Misc. Rep. 319, 107 N. Y. 
Supp. 621 ; and the same opinion was expressed by Griggs, Atty. Gen. 
(March 7, 1900) 23 Op. Atty. Gen. 112, cited in 2 Moore, International Law 
Digest, p. 110. 

"Pennoyer v. Neff (1878) 95 U. S. 714, 24 L. Ed. 565. 

' 18 C. J. 653. 

*2 Wharton on the Conflict of Laws (3d ed.) p. 1477; 1 Greenleaf on 
Evidence (16th ed.) § 320; Benedict's Admiralty, § 456. 

^ Jones on Evidence (2d ed.) § 700; Nelson v. U. S. (1816) Pet. C. C. 
235, Fed. Cas. No. 10,116; Gross v. Palmer (1900) 105 Fed. 833; Decauville 
Auto Co. v. Metropolitan Bank (1908) 124 App. Div. 478, 108 N. Y. Supp. 
1027; Anon. (1874) 59 N. Y. 313; Froude v. Froude (1874) 1 Hun. (N. Y.) 76. 

8 Union Square Bank v. Reichman (1896) 9 App. Div. 596, 41 N. Y. 
Supp. 602; In re Smith (1913) 79 Misc. Rep. 77, 139 N. Y. Supp. 522; 
Decauville Auto Co. v. Metropolitan Bank, supra, n. 7. 

9 U. S. Rev. Stats. §§ 875, 4071-4074, 12 U. S. Stats, at L. 769, 770, 17 
U. S. Stats, at L. 581, 3 Fed. Stats. Ann. (2d ed.) 196, 223-224. 
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States or foreign countries with whom we are at peace are parties 
or have an interest, 10 and has limited it to actions actually pend- 
ing before the court, 11 for the recovery of money or property. 12 
Certain states have likewise recognized its use by statute, 13 and 
others in practice. 14 The proceeding is peculiar in our country 
in that the letters issue directly from court to court without the 
aid or intervention of any executive department. Foreign prac- 
tice differs, some countries requiring prior submission to the 
diplomatic or executive branches of the government. 15 

The courts claim as inherent this right to issue and enforce 
letters rogatory — apart from statute or constitution. 18 But it is 
difficult to understand this claim. The power to compel one to 
testify for the benefit of a foreign court is in no sense inherently 
necessary to the proper functioning of a court, and rests upon an 
entirely different foundation than such admittedly indispensable 
powers as those of preserving order, punishing contempt, etc. Its 
true basis would seem to be international convenience and 
comity, considerations diplomatic and political in their nature, 
rather than strictly judicial. And although the Supreme Court 
has refused to enforce foreign judgments merely because of lack 
of reciprocity, 17 in a case not covered by legislation or treaty, and 
has thus assumed a semi-political function, yet there ought 'be no 
question but that the asserted inherent power of the court to 
take testimony for the benefit of a foreign court would be com- 
pelled to yield to treaty or legislation. B. F. R. 

Sales : Recovery of Deposit : Rescission and Resale — The 
buyer under a contract for the sale of personal property refuses 
to proceed with the contract. The seller then disposes of the 
property to another without notice to the buyer. What is the legal 
effect of the resale ? Take a simple case. S agrees to sell to B for 
$1625.00 a certain specified machine to be assembled by S and 
delivered to B within six days. B pays $500.00 down and prom- 
ises the balance upon delivery. The following day B declines to 
proceed further with the contract and demands from S the return 
of the deposit. S refuses to refund the $500.00. A month later 



10 But see De Villeneuve v. Morning Journal Assn. (1913) 206 Fed. 70, 
denying that U. S. Rev. Stats., § 875, has limited the inherent right of the 
courts to the cases therein enumerated. 

11 A mere investigation is insufficient: In re Letters Rogatory from 
First District Judge of Vera Cruz (1888) 36 Fed. 306. 

w It will not be granted in a criminal case : Matter of Spanish Consul 
(1867) 1 Ben. 225, Fed. Cas. No. 13,202. 

"Mich. (3 Comp. Laws 1915, § 12496) ; N. Y. (Code Civ. Proc. § 913). 

"Mass.. Ore., Pa., Del. 

15 2 Moore, International Law Digest, pp. 104-133. 

16 In re Pac. Ry. Comm. (1887) 32 Fed. 241, 256; Decattville Auto Co. v. 
Metropolitan Bank, supra, n. 7; In re Martinelli (1914) 219 Mass. 58, 106 
N. E. 557; State v. Bourne (1891) 21 Ore. 218, 27 Pac. 1048. Contra, In re 
Romero, supra, n. 3, and cf. doubt expressed in the principal case. 

"Hilton v. Guyot (1895) 159 U. S. 113, 40 L. Ed. 95, 16 Sup. Ct. Rep. 139. 



